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and may be consulted for scholarly purposes without observing the 30-year limit.

Documentation of services rendered by public officers

The second responsibility which became a significant part of the archivist’s work was
the documentation of the past of former public — civil and military — officers including
the interpretation of the individual circumstances and their relationship to post-war
legislation. I, therefore, often answered questions from former public servants to
document their career (for instance because of their pensions) in the morning and
informed the Ludwigsburg office about them and their address in the afternoon in case
they were wanted because of crimes against human rights. Had an officer violated
human rights or received a job because of Nazi party affiliation only, his pension was
reduced or not granted at all. This job is quantitatively decreasing, but is not finished for
those very aged people who lived in the GDR before October 1990 and afterwards had or
still have to document their professional career during the Nazi period for pension or
other legal purposes.

Restitution of property and recompense for prosecuted Nazi victims

The third obligation was the documentation of Nazi crimes in case the victims asked for
restitution or compensation. Since many records were destroyed during and at the end of
the war, it was never enough just to confirm that the relevant records were not available,
but to comment on whether or not the circumstances described in such an application
were probably true. 1 may just give an example: In the early Seventies | was asked
whether in 1941 Jews were persecuted by German SS forces in [talian-occupied Africa. |
consulted the files documenting decorations given to SS officers in Italy in 1944 and
found out that they were decorated because of their crimes committed against Jews in
Africa in earlier years.

This kind of work is still going on. The discussion on the so-called Nazi gold affected
some neighbouring countries at least to the same extent as Germany itself. For German
archives this discussion led to professional progress insofar as the Federal Archives Act
was amended in order to extend the time limits earlier imposed on tax and similar files
from the Nazi period.

_The fall of the Iron Curtain made it possible for Germany to grant compensation to
individual forced labour victims, in particular those from central and eastern Europe.
However, the domestic archival institutions of the people concerned and the
International Tracing Service of the Red Cross (ITS) cannot document the fate of all
these Nazi victims, and the documentation about them in Germany is in principle not
a_vmla‘tlale at the Reich, federal or central level. Consequently, the Bundesarchiv with the
financial support of the responsible German ‘“Foundation [for] Remembrance,
Responsibility, and Future”, the ITS and a private association taking care of people
prosecuted by the Nazis, jointly established a limited internet system to speed up the
research in state, local government and business archives or other competent institutions
(among which many Polish state archives are to be mentioned in particular). Since most
of the documentation by which forced labour can be proved was regarded as of no
Ecgqa?en} value and, therefore, was destroyed continuously, it is a big success story that,
Gehpli't “!?lle we have been able to help more than 20,000 foreigners forced to work in
otig:dl!{?;ci;;mﬁé{;ﬁa :;arm ';i:ta :J_nlme co-operation of more than 200 German, Polish and
sl delal’zli,%nﬁ’c s}:rl'zgti?) : 1l?(‘lmmurcml company providing technical
e Altholagh _compensation qutslanon in favour of Nazi victims has existed since
enauer’s time, Jewish victims of the holocaust era in particular did not receive
compensation for insurance policies d b 1 e i “the Nazi re-
e e o dptf es due to be paid out during the time of the Nazi re
e I—loincaﬁsaulg 1ﬂi:it ocument their claims properly. The International Commis-
Sbove mfthe Get:;qa nsxranu_:. Claims (ICHEIC), the German Foundation mentioned
an Association of Insurance Companies (GDV) concluded an

Comma, 2004-2 77

agreement on 16 October 2002 by which all German archival materials, and in particular
those originating from the Reich finance administration, were consulted in order to find
as many confiscated insurance policies as possible. Furthermore, they agreed to establish
an electronic list of Jewish residents in Germany within the borders of 1937 and a second
list of all policy holders from the holocaust era in order to match them and thereby re-
trieve information on individual persons who, up to then, could not prove their claims.
The Bundesarchiv was charged with collecting data for the first list and succeeded, in
co-operation with the same IT company, in collecting more than 2.5 million names from
more than 200 sources kept in archival or memorial institutions, libraries and admini-
strations not only in Germany, but also in Israel, the United States, Poland and the Czech
Republic. Had we had more than just three months, even more institutions, particularly
from abroad, could have contributed. Yad Vashem and the Bundesarchiv agree that these
raw data be used to establish a list of German Jews during the Nazi regime.

The generation to which most Nazi criminals belong is dying out. Those who were
younger than 18 years old in 1945 fell under the Allied amnesty for youthful ex-Nazis,
the older ones are now at least 73. Those who committed the most frightening crimes are
considerably older, of course. But this does not mean that all problems in this respect are
settled. For more than a decade, and in particular in the former GDR, the debate about the
Nazi past of deceased or still living grandfathers, fathers and other male relatives has
been inereasingly taken up, Has a grandson or daughter the right to know about the Nazi
past of the family’s older generation who might have became, for example in the former
GDR, active Communists in the meantime? If yes. under what conditions. and is the
permission of the person concerned or his legal heir required? This conference is not
discussing the legal problems of access to archives, but it might note that there is a
problem of balance between privacy and the need to know within the same family. What
about the tension of the moral obligation of remembrance in case of people murdered
because of mental illness and the right of a family to forget or at least to avoid a dis-
cussion in a small village where everybody knows everybody. The best legislation
cannot settle such matters. 1 do not suggest anything other than just to ask you what you
yourself would have done if the case had concerned your own family. This method is
proper for all kinds of repressive systems,

The Communist Past

Within the territory of the Soviet zone of occupation which became the German
Democratic Republic in 1949, people got rid of the Nazis in 1945, but lived under a
dictatorship again from 1948/49 onwards. The Communist GDR did not kill six million
Jews nor start a cruel World War, but the repression and persecution of opponents to the
regime became fiercer and fiercer. The Iron Curtain, the Berlin Wall and the order to kill
everybody who tried to cross the German-German border, fortified with barbed-wire
fences and minefields by the GDR, were the cruel symbols of this development. The
violation of human rights is documented not only in the files of the Political Police
(“Stasi” for short), but also in so many other archival materials. y

The investigations against Nazi criminals, the documentation of services rendered by
public officers before 1945, the restitution of property and the recompense for victims
prosecuted by the Nazis and the problems of human rights within the same family pad lo
be taken up again after reunification for the population of the GDR as well as for old
cases which now could be documented by archives kept in the GDR. The_pn_)bl:?ms in
dealing with the second repressive system were similar, the differences are insignificant
except for two facts: a longer period of time had elapsed and the Russian Federation has
not returned 3km of public and party records dating from pre-1945.
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Government archives

When preparing Germany's unification in the field of archives, the Parliament of the old
Federal Republic (West Germany) had passed a modern Federal Archives Act less than
three years previously. So we were legally well prepared and there was no controversy
between east and west at all that the scope of this law be extended to the public archives
of the GDR. The access rules were not changed, since the principle of equal treatment
had to be, and could be, observed. Violations of human rights could be documented, and
the only major problem was that this dictatorship concerned one fifth of the population
of the united country and not all of it. More than 40 years of socialism had, of course,
influenced opinions about human rights including their violations and the proper ways of
healing the wounds. The personal concerns of the transgressors, the victims and the
archivists in charge were in many cases not mitigated by time. The prosecution of vio-
lations of human rights was never a job of the former Allies, but German business from
the very beginning. In my daily Potsdam practice from October 1990 to October 1993,
there were, in the beginning, many misunderstandings with my new colleagues from
former East Germany, but when I explained and proved that my decisions were not based
on personal political conviction and observed the principle of equal treatment, the dif-
ficulties became fewer. We reached a good basis for co-operation comparatively early on.
GDR Government archives, therefore, were never a serious problem for us. I am pretty
sure that the experiences of the Bundesarchiy in documenting Nazi violations of human
rights were of the greatest value when handling the same or similar problems following
the socialist dictatorship.

The archives of the parties and mass organisations

The archives of the parties and mass organisations, in particular of the so-called leading
Communist party of the working class, the United Socialist Party of Germany (SEDi
were taken over by a non-independent foundation established within the Bundesarchiy
by an amendment to the Federal Archives Act. This act did not change any title to
property and required agreements between the (former) owners and the Bundesarchiv in
many details, not in principle. It was clear from the very beginning in early 1991 that
these archives are of highest importance in cases of violations of human rights com-
mitted by the government authorities instructed by the Communist Party. On the other
hand. the principle of equal treatment had, for example, in the field of privacy to be
observed in favour of members of the SED and of its brother parties in the same way as it
was observed for the victims. So a lot of discussion was needed before an agreement was
reached among the other political parties over and above the successor party of the SED.
Finally, contracts under civil law were concluded between the Bundesarchiv and the
successor party and the other (former) owners which guarantee the consultation of the
fln"iiqves ina way so that criminals could and can be punished and legitimate privacy was
En is observed, In the united Germany the problem of finding a compromise between
1({:1 legitimate interests of the victims, the officers responsible for real or alleged crimes,
z‘lvnhollLe d\lf‘f‘zfrcnt pnlllllcal experiences of the easterners concerned and the westerners
pwchu(i:t:L iré;sggilly nntlcgncerncd was not just a legal one only, but at a high level a
R gd'd 2, too. | do hope that the solution we found will be successful: the
legislator did not apply the normal 30-year rule to these archives, but protected privacy

in 1];: ?ﬁme way as happens with any other archives under the Federal Archives Act.
with(:lul ﬁifﬂﬂfiinpﬁgf-r"@ dcmdled wisely and the Bundesarchiv accepted this wisdom
e Wherebt on 1o Jl.lh‘l to transfer the archives to 1!!(: Bundesarchiv, but to establish a
thereby. infl y the owners or legal successors to the former owners can co-operate and,
i ¥, Influence developments. This system works, and 1 cannot imagine a better

ution, ' &
] s i -

yr‘:all‘: cﬁg I\g; zé}ﬂa\;]h]fi;loifiv?otlla?se 0.] the GDR and the German unification will be 30
e drnaa e il ‘? ‘:'j]{' my optimistic perspective of today was justified. Then
e W the differences between the personal situation and feelings of
ave served two or three, if not four, political systems from the democ-
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ratic, but very unstable Weimar Republic and the Nazi regime, the West German de-
mocracy, the East German dictatorship up to the democracy in united Germany.

The Archives of the “Stasi”

The most difficult task of the legislative preparation for German unity in the field of

archives was the treatment of the huge amounts of records produced by the GDR po-

litical police which documented more violations of human rights than any other mate-
rials. Some politicians, many lawyers and other public officers, many historians and
almost all representatives of the media, and last but not least the GDR civil movement

did not trust the Bundesarchiv to take care of this problem. The reasons why are another

story.

The result was and still is special legislation with an authority independent of the
Bundesarchiv. Afier my experiences with my paper at the 1992 ICA Congress held in
Montreal I am not prepared to continue a long-lasting domestic German discussion
abroad, but I feel obliged and entitled to make some general remarks:

o The tension between the public’s need to know and privacy for individuals should be
bridged by common legal and political principles irrespective of the provenance of
archival materials.

Archival materials stolen by the political police are to be returned to the originally

responsible archival institution.

Appraisal is without any exception, | repeat any, the responsibility of competent

archivists, not of politicians or of lawyers. Even the legislator should avoid any in-

tervention in this field.

The right of an individual to get access to information on herself or himself has to be

granted irrespective of whether or not a repressive system has produced the infor-

mation.

True democracy should not continue to give a special legal status to the political

police of former repressive systems including their archives.

I am happy to inform you that there is some progress in Germany, since historians and
archivists succeeded in convincing Parliament immediately before the 2002 federal
elections to delete a paragraph in the Stasi Records Act granting the right to destroy files
of individuals prosecuted by the Stasi. Other questions are still pending, but the discus-
sion has become more subject-oriented so that one may be optimistic for the future.

Conclusion

If you as an archivist have experienced two repressive systems in your own country
during your own professional career, you arrive at least at one conviction which does not
allow any exception: the principle of equal treatment.

As, from the late Fifties, the Bundesarchiv had been in charge of all kinds of documen-
tation of the Nazi past — criminal and tragic at the same time, its staff did not undc‘rstand
why special legislation and a special public body were needed to do the same with the
Communist past. The similarities between dictatorships are, most of the time, much
bigger and more important than the differences; well trained archivists could have done
the job much better and cheaper than anybody else. Several members of the GDR civil
movement are now honest enough to admit that earlier they had not expected that the
Bundesarchiv would follow a more liberal access policy than would a special institution.
You can afford to be liberal if you observe the principle of equal treatment irrespective of
any personal party sympathy and know your responsibilities within the tension created
by conflicting demands, in particular that of access against privacy
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My advice for all countries including my own is very simple: The “normal” public ar-
chival institutions can document human rights and the violations thereof for any past
much better than any “special” institution.

Klaus Oldenhage
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ADDRESS to CITRA

By the
Registrar of the International Criminal Tribunal for Rwanda

Ladies and Gentlemen

It is a pleasure to send this address to the 37" International Conference of the Round
Table on Archives being held in Cape Town. The theme of the conference “Archives and
Human Rights " is very relevant in these uncertain times in which we all live. T am also
pleased that the CITRA conference has again come to Africa after a long absence. The
International Council on Archives, as the peak international body for all things archival,
should be proud of its achievements and support of developments in African archival
practice and theory. The so-called *African renaissance” in many different fields of
endeavor promises much for this continent and we can consider ourselves privileged to
be part of the future. We note that Dr. Dominy, the Director of the national archives of
South Africa, will be addressing the conference on this issue in his paper “Archives and
the African Renaissance .

The tragic events of 1994 in Rwanda have been well documented by the media and
academics. Suffice to say that since that time the ICTR has been working closely with
the Rwandan authorities to ensure not only justice for the victims but also reconciliation
of the nation. Our core function is to provide a forum for all the parties to adjudicate on
the issue of guilt or otherwise of individuals. As a result of this work the ICTR has set
many precedents in its judicial decisions and judgements. As you all may be aware,
precedents are of vital interest to lawyers. Even to this day reference is made in the ICTR
deliberations to the jurisprudence of the Nuremberg and Tokyo war crimes trials of the
1940%s. Tt will also be the case that future international criminal justice organisations will
refer to the work of the ICTR. Hence, it is vital to permanently retain a complete record
of our judicial work.

The ICTR has been at the forefront of ensuring that the legacy of our work is pre-
served over time. It is clear that the judicial work being undertaking at the Tribunal is of
prime importance but also that we maintain the records of the trials in a manner cond_u-
cive to future accessibility. This requires much effort in terms of human and financial
resources, In the course of developing technical solutions to our information manage-
ment concerns we have been able to positively influence the pace and flow of the trials
before the Chambers. As an added benefit, we can also state that we have Wid(:l_ied the
scope for the general public to access our public judicial records by the innovative ap-
plication of technology. The use of technology in information management is never the
whole answer of course, but it has been a welcome enhancement to the recordkeeping
culture at the ICTR.

Given the current state of our information systems and expertise, the ICTR feels th‘at
we can be of real benefit to African information managers and in this respect we \“V!”
embark on several landmark projects next year. We will be inviting African information
managers from national archival institutions and from judicial organisations to partici-
pate in a knowledge exchange program. This program will be funded by the voluntary
contributions of member states of the United Nations to the ICTR trust fund. Our desire
is o provide a centre for the continued professional development of staff who may not
have the resources available to work with the latest technology or be exposed to inter-
national developments in archival practice.
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Another project that the ICTR will embark upon next year is to develop close working
relations with several national archives in Africa to deposit copies of our jurisprudence.
The purpose of this project is L0 facilitate the access to these records within Africa. The
ICTR is an ad-hoc organisation and as such, we havea limited mandate. On expiration of
this mandate, we will be depositing our archival collection at United Nations HQ ar-
chives in New York. This of course does not make things easy for researchers in Africa
{o consult the records, hence our desire to address this issue by depositing complete
copies of our records in several archives in Africa. ) . -

Finally, let me wish the CITRA conference well and I_|mplore you as an mLc_rnanqnaI
organisation to continue to assist and encourage the archival work being done in Africa.
Our future depends on the migration of skills to Alfrica but unfortunately: it mostly seems
to be the other way around. Many talented young Africans feel they need to leave the
continent to seek their future. With the assistance of organisations such as the ICA, we
can play our part in ensuring that at least African archivists have a bright future on this
continent rich in potential and prospects. Thank you,

Adama Dieng
oL
iy

LogolCTR/TPIR
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Archives and International Prosecutions —
Genocide, Justice and Innovative Archival Practice

The International Criminal Tribunal for Rwanda (ICTR) has been in existence since late
1995 after the United Nations (UN) Security Council issued Resolution 955 in 1994.
Since that time many new and important developments have taken place in the area of
international criminal jurisprudence. The Judicial Records and Archives Unit of the
ICTR has developed a system that serves well the goal of assisting the judicial process.
Prosecuting those most responsible for the crimes perpetrated in Rwanda in 1994 is
currently the main reason for the recordkeeping and archival services of the ICTR. This
however does not mean that we have neglected the long-term accessibility and preser-
vation aspects of the collection.

As it is with economies, culture and the environment, so it is with justice, Justice is no longer
exclusively local. It is going global. The globalisation of justice has been spurred hy evolu-
tionary shifts in the concept of sovereignty in the past decade. These shifis have been marked by
the rise of the individual in international intercourse. And in no sphere of intemational affairs has
the rise of individual legal personality been more profound than in the arca of human rights law
and protection. '

Following on from this statement of UN Assistant Secretary-General Adama Dieng, one
can state that globalisation is a multi-faceted phenomenon. It is therefore also a valid
statement of fact that an international criminal justice recordkeeping tradition is
emerging as a result of the process of globalisation. It is emerging due to the fact that
there are some unique issues that need to be addressed when creating and maintaining
the records of international criminal justice cases. The Registrar of the ICTR has spoken
eloquently on the mood of an international community that will no longer stand by to
watch so-called internal conflicts result in the deaths of innumerable citizens of nations
in turmoil. Recent examples abound with international intervention since the horrendous
events of 1994 in Rwanda.

The UN admits that it was at fault to a certain degree when it withdrew from the
Great Lakes nation in 1994 in an era when international interventionist policy was being
D‘Illred back after the televised drama of Somalia.” More recently, Sierra Leone and East
Timor are examples of what the international community under the auspices of th‘e
United Nations can do. In East Timor, the UN Prosecutor-General of the UN Transi-

‘Africa and the Globalization of Justice: Contributions and Lessons from the Intemational Criminal
Tribunal for Rwanda.’ Paper presented by Mr. Adama Dieng, United Nations Assistant Sluucl_a]'}'—ﬂcqunl.l
and Registrar, International Criminal Tribunal for Rwanda, at the Conference on ‘Justice in Africa® Wilton
Park, Sussex, England, 30 July — 2 August 2001 |1Ltp:.l’."w\\'\\’.iclr,urngNGL]Si'!l"sp:cchc?f[I'lGCK.|\L111-

The [CTR public records database at hitp://www.ictr.org contains copies of the US State _D‘P"}'““c“l
documents on Rwanda, To access them performa “title word’ search using the term ‘declassified’. Also,
see comments by Koffi Annan, ‘While the genocide in Rwanda will define for our generation the con-
sequences of inaction in the face of mass murder, the more recent eonflict in Kosovo has prompted im-
partant questions about the consequences of action in the absence of complete unity on the part of the
international community,” Secretary-General's Annual Repert to the United Nations General Assembly,
September 20 1999, hutp://www.globalpolicy.org/secgen/sg-ga.htm.  See also the information at
http:/fwww. willum.com/articles/infarmation 19nov 1996/ on the controversy surrounding the detail of UN
knowledge about events leading up to the 100 days of civil war in Rwanda from Apnl 1994,
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tional Administration in East Timor (UNTAET) has already filed several indictments’
and cases are well advanced at the Special Court for Sierra Leone.*

The other fundamental issues surrounding recordkeeping in this environment are
historical revisionism, the value of evidence [sic records], and melding different and
varied national systems into one global body of jurisprudence and legal practice, On the
issue of revisionism and the concept of minimisation of the evidence, it has been said,
“As every attorney knows, it is often easier 1o create doubt and win than it is to prove
what actually took place.” The concept of burden of proof and evidential value of the
“record” should be the fundamental raison d’étre of any recordkeeping program in this
legal field. On the point of melding into a homogenous entity people from all over the
world. the Prosecutor of the ad-hoc Tribunals Mme Carla del Ponte remarked,

Holding together an international team of lawyers is itself no easy feat. Their methods of
working and their approach to evidence are so different that forging a mutually accepted legal
process is highly challenging. Lawyering can be a frustrating business in the bureaucratic
milieu of the UN, whose rules must be respected by the tribunals.”

The ICTR, along with its sister tribunal for the former the Yugoslavia (ICTY), is unique
in that many legal precedents have been set since 1995. However, the ICTR as opposed
to the ICTY has a formal archival program in place. The ICTY does not have a judicial
archivist. In terms of drawing upon examples of international criminal justice archival
practice, there is no real example from which to set ones goals. The work of the ICTR is
a developing field of archival knowledge. The organisational structure demands that
issues like remote document filing from many parts of the world be addressed. Defence
counsels come from parts of the world all of which have different levels and types of
technology. Our mandate is to provide viable solutions to practical problems. These
seemingly constant new problems or issues demand exploration and then innovation in
their resolution. (See ICTR Recordkeeping Architecture page 88).

So how has the prosecution work of the ICTR influenced the archival practices of the
records and archives unit? Firstly, the act of investigation and formation of a case that
leads to an indictment is particularly problematic. The office of the prosecutor in Kigali
Rwanda has several teams of investigators who come from many different backgrounds.
They bring to their work some basic tenets of investigative fieldwork but then they return
this recorded information or evidence to the evidence unit. It is here that the recorded
information is turned into evidence as one normally associates the term. It is then the
responsibility of the prosecution counsel to determine what they need to use in court and
disclose to the defence counsel. Not all the gathered information ends up as part of the
judicial archives collection. Only if it is used in a given case will it become part of the
case files in the final judicial archives. Here I wish to highlight the first of several issues
that need to be addressed in the next five to six years before the completion of the

In late 2001, the UN Transitional Administration in East Timor (UNTAET) Prosecutor-General in the
territory’s capital, Dili, filed the first indictments containing charges of crimes against humanity com-
mitted in East Timor. The indictments were presented before the Dili District Court's Special Panel for
Serious Crimes, The indictment accuses eleven persons of committing crimes against humanity, including
g.'s"éiej;-;;:gﬁ-gﬁif‘"““ﬂ“ and forcible transfer of civilian population in Los Palos between 21 April and
'\l{hu Sl’ﬁf!ﬂl Court for Sierra Leone will not be like the ad-hoe Tribunals for Rwanda and the Former
ugoslavia. Tt will be fully integrated with the judiciary and government bodies of Sierra Leone. The
Funetioning of the Special Court will be shared between the UN and Sierra Leone, This is a direct atiempt
to give ownership of the judicial process to the people of Sierra Leane with international assistance, There
was alplnnnmg mission to Sierra Leone in January 2002 to ‘lay the groundwork for the Special Court’
:S:Io]r{éng to the Terms of Reference of Planning Nission document prepared by Office of Legal Affairs,
Samuel Totten, William S. Parsons and Israel W. Chamy [¢ds] Century of Genocide — Eyewitness Ac-
ﬁrmg mﬂ_(_"n:mal Views. pp. xxi-xxii. Garland Publisllin};gllnc.]?'{ew '\f'(}'rké Londen l‘)9?J.
Hr:im;:: Arrun{:_.u\"cdlwlsday. March 6, 2002, *The grand inquisitor - Prosecuting Slobodan Milosevic and
n government at the same time” by Helena Kennedy,
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ICTR’s mandate. How will the collective prosecution information base be dealt with
once the ICTR has completed its work? Will they hand over copies to the Rwandan
authorities to continue any pending cases? Will they form part of the more general ju-
dicial archives? This is not an easy question to answer as much of the gathered infor-
mation is very sensitive and can lead to identification of witnesses and sources of in-
formation whether used in court or not.

Another thorny issue is the definition of the term “evidence”. The ICTR has as its
basis a publication called the “Rules of Procedure and Evidence”. However, the term is
slightly misleading as there is not firm “definition of evidence. It is more implied that
explicit.

pTo highlight the innovations of the archival program at the ICTR as a model for self
re-engineering and adapting to the vagaries of the Tribunal’s physical location in East
Afiica. I will explore the themes of innovation and exploration.

Innovation

How the genacide has influenced the operating culture of the records and archives
unit as well as the entire Tribunal

It has not been easy to deal with some of the subject matter that forms part of the
archival collection. The exhibits in the collection can be extremely horrific and
graphic. To be exposed to this material on a daily basis year after year has had a
profound effect on many staff members. I myself have had cause to rethink my future
atthe ICTR on several accasions. As recently as two months ago [ was on the point of
resignation, | had felt that I was becoming immune to the whole genocide of 1994 in
Rwanda. 1 have two small children of my own and seeing photographic exhibits of
what occurred to thousands upon thousands of women and children has an effect on
most people. I found it difficult to reconcile my life with what had happened in 1994,
I had internalized the feeling that I had become part of the genocide. Many staff
members who have worked at the [CTR for up to seven years also have this feeling of
guilt that we seem to the outside world to be profiting from the events of 1994. Itis a
very unjustified but understandable reaction from those external observers especially
in (he press.

Judicial recordkeeping metadata ;

We have developed a set of metadata for our recordkeeping system. This was de-
veloped in conjunction with the legal officers of the ICTR. It is also based on the
Dublin Core and NAA sets.

Criminal justice keyword thesaurus

Again as with the meladata set we worked collaboratively with the legal officers to
develop a useable and workable set that was meaningful to the users.

Electronic records database implementation project.

This includes the TRIM system that is used at the Tribunal and also remote access {0
other offices around the world.

Implementing audio-visual and evidence control regimes.

Paper and audio-visual digitisation projects.

Exploration

*  Public access via the Internet to all judicial records ]
A public access module has been implemented which is acqcssnhlc‘ through our
website, This was a bold step for us and we have made some mistakes in the vetting
process of the classified material. However, we have learnt from the project and now
have a robust regime in place to ensure that only public material is made available.
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Remote filing of judicial documents

The defense counsel of the ICTR are located all over the world.

Training program development. o]

Developing an access regime to extremely sensitive and potentially life threatening
records.

Changing the culture of the Tribunal in terms of recordkeeping.

Plans to establish the International Criminal Cowrt (ICC) in The Hague and how we
have been involved with recordkeeping developments,

What can best practice recordkeeping do for the Rwandan Victims of 19942 According
to Professor Eric David of Université Libre de Bruxelles,” making publicly available the
records and documents of the ICTR one will address several very important issues.

These issues are central to the Rwandan community or in another sense the “victims™
e “Catharsis; for those who remain, for those who lived the ultimate evil, for those
who despaired of seeing the world react, the ICTR becomes a tremendous place to
speak. There people can give voice to their suffering, ritualise it, objectify it, reopen
the wound to better let it out, let it heal, let it scar over. Mourning becomes possible.
Memory: the ICTR is a unique way of fixing in History the unbearable narrative of
baseness of which man is capable. It has at its disposal the means, of which a
historian could only dream, by which to establish and clarify in all its horror the
sordid reality of the Rwandan genocide and the indifference of what is sometimes
called the “international community”,
Teaching: the jurisprudence of the ICTR is and must be a “{reatise on behaviour for
use by younger generations” (R. Vaneigem), for use by all generations, even if we
shuuld_nOL get carried away with its educational potential. The Nuremberg and
Tokyo judgments could not prevent the massacres of millions from the four corners
of the globe: Madagascar (1946). French Algeria (1954-1962), Indonesia (1965).
Vietnam (1965- 1975), Nigeria (1968-1970), East Pakistan (1970-1971), Cambodia
(1975-1979), Afghanistan (1979-...), Iran-Iraq  (1979-1988), Irag-Kuwait
(1990-1991), Yugoslavia (1991-1999), Algeria (1992-1999), Burundi (1962,
1993-...), Rwanda (1994), Congo (1998-1999), etc, just to name a few, reminding us
that, when it comes to respect for even the most sacred of values, nothing can ever
be taken for granted.
Law: the most normal but not the least task of the Tribunal is to serve as a
touchstone for the development of international humanitarian law. The
Jurisprudence of the Tribunal helps give content to terms whose meaning has tended
to be lost in the subjectivity of each person’s personal experiences, terms that
no-one had cver_rual]y sought to codify or define inasmuch as it seemed intolerable
o want to codify or define notions like rape, persecution or inhuman, cruel,
humiliating and degrading treatment. On a more technical level, the decisions of the
ICTR are the expression of a procedural law which, though still strongly influenced
by a‘\l\glﬂ-Saxonlproccd}Jre. is borrowing more and more from the Romano-Civilian
system. From this meeting of the two systems must be born a form of international
criminal procedure to influence the system of procedure of the International

Criminal Court and, in the longer term, perhaps to lead States themselves to rethink
certain aspects of their own procedure.

Catharsis, memory, teaching, law: the ICTR performs these different tasks at the same

time. It is from these variation

s on the theme of genocide — in which the voices of accuser
and accused, of witnesses and =

victims, of judges last of all, meld into one — that a judicial

ICTR; Reports of Orders, Decisions

: and Judgements Prof. Fric Davi sversité libre de Bruxelles.
Pierre Kiein, ed. Bruylang, 2000, lgements Prof. Eric David, Université libre de Bruxelles
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truth, unique but reproducible in the future, can be born. This is the prize to be won and
what justifies the Tribunal’s existence. It is this that underpins the desire of those
responsible for this collection to distribute its fruits.

So in conclusion what does it matter if the ICTR does not deal with its documented
jurisprudence in a manner conducive to its long-term preservation? [ am afraid that the
ICTY in The Hague may be heading down this path as they have no professional record
keeper to deal with these issues. Someone once wrote that forgetting is just as important
as remembering, In Rwanda remembering and also forgetting are important parts of the
reconciliation process. What does it matter if staff members of the ICTR have nervous
breakdowns due to the work they are asked to undertake? Well from my point of view it
is further tragic evidence that the genocide of 1994 has been almost forgotten and the
catch cry of post-war Europe “Niemals wieder” [never again] should start to mean
something to the international community. My colleagues and I need to shut out the
critics and get our job done. As you heard earlier the Registrar of the ICTR is an enthu-
siastic supporter of my unit’s work. He understands the implications of addressing the
issues now and not when the ICTR has finished its mandate. It is believed by many
academics, practitioners, and observers that the significance of the work in regard to
international prosecutions and judicial recordkeeping can in a sense limit if not decrease
impunity shown by rogue leaders worldwide. Along the way the ICTR has had to adapt
to the exigencies of the location and purpose of the institution. Innovation has been a
motto for some time within certain sections of the Tribunal. Our planned new projects
beginning next year will herald a period when we can state with a high degree of cer-
tainty that the legacy of the ICTR’s work will be accessible in perpetuity. Hopefully this
will lead to the cry of “Never again”” being taken seriously.

Tom Adami
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“Taking Sides”: National Archives and the Defence
of Human Rights in a Multicultural Society:

Solon (¢ 640/635-after 560 B.C.), the Athenian statesman and lawgiver, decreed the
“disenfranchisement of any citizen who, in the event of revolution, [did] not take one
side or the other. Solon’s intention was... that men should not remain indifferent or
apathetic to the public interest or safeguard their private affairs while congratulating
themselves upon having nothing to do with the disorders and misfortunes of their
country; he wished instead to encourage them to attach themselves at once to the better
cause, share its dangers and give it their support, not to sit back in safety waiting to see
which side would win.™

Viewing Solonic justice from the vantage point of Roman culture and some six
centuries after Solon’s time, Plutarch, saw this decree as “very peculiar” and “unex-
pected.” Yet, nearly 2,000 years after Plutarch, from our post-9/11 perch, the kernel of
Solon’s idea, while logistically impracticable seems remarkably modern and prescient.

The decree poses an interesting question for national archives: In times of peace or
revolution, what role does a state archives play in contributing to the protection of the
rights of its citizenry? And what about state archivists, whose salaries and job security
flow from the state whose records are being selected, preserved and safeguarded? Is a
state archivist shielded from “taking sides” by virtue of dealing primarily with the
documentary evidence of the “disorders and misfortunes™ of his country and not the
citizenry? What does this mean in the context of protecting human rights® in a multi-
cultural® society such as Canada? And what part does Canada’s documentary heritage,
preserved at the Library and Archives of Canada, play in the continuing challenges faced
by First Nations and cultural communities to achieve substantive equality* and “ad-
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Due to unforeseen circ , Gabriclle Nishiguchi has been unable to deliver the full text of her
paper. Please note that this is the summary and the full text will be published later.

Plutarch, The Rise and Fall of Athens: Nine Greek Lives, Translated by lan Scott-Kilvert (Harmondsworth,
Middlesex, England: Penguin Books, 1970). : i !
The National Archives of Canada (NA) defines its corporate mission in terms of preserving the “collective
memory of the nation and the Government of Canada” and contributing o the *protection of rights and the
enhancement of a sense of national identity.” hup : / www archives.ca. .

“Canadian Multiculturalism: An Inclusive Citizenship: In 1971, Canada was the first country in the world
to adopt multiculturalism as an official policy. By so doing, Canada affirmed the value and dignity of all
Canadian eitizens regardless of their racial or ethnic origins, their language, or their religious affiliation.
The 1971 Multicultralism Policy of Canada also confirmed the rights of Aboriginal peoples and the status
of Canada's two official languages.” “Le multiculturalisme canadien ; une citoyenneté ouveric & tous et &
toutes, En 1971, le Canada a été le premier pays au monde & adopter une politique officielle de
multiculturalisme. Ce faisant, il a proclamé la valeur ct la dignité de tous les Canadiens et Canadiennes,
sans égard a leurs origines raciales ou ethniques, 4 leur langue ou a leur confession religicuse. La politique
canadienne du multiculturalisme de 1971 a confirmé également les droits des peuples autochtones ct le
statut des deux langues officielles du pays.” www.pch.ge.ca. o

Law Society of Upper Canada. Accommodation Policies and Procedures - Law Society of Upper Canade
Toronto; Law Society of Upper Canada, May 2001,

http:tfwwa.Isue.on.ca/equity/pdffmodel_policy sccomodations octOlpdf. :
“The Law Society of Upper Canada acknowledges that treating people identically is not synanymous with
treating them equally. Substantive equality requires the accommadation of differences that arise from
personal characteristics ...",

ENVIRONMENT

7

vahin soragn
ICTR ARUSHA &
KIGALI TRIM

stalf input dota o TRIM DB

IETR Ansha Archives Unit
MAINICTR TRIM CATABASE IS

SECURED FROM DUTSIDE

INTERFERENCE BY SECURITY
FEATURES SUCH AS FIREWALLS &
INTERMAL TRIM FEATURES

e IEAM Compaatitle
ICTR. Arusha TRIM
nguiry users

2
&

Bach-up by Tape drive.

18M Can

randing

EDP responsible
mainténance &
D8 Back-up




Comma, 2004-2

ot

vancement” within a “free and derno_cralic society’ § R
This paper will look at several archw_a] cxan'gpies from Canada’s historical past. All ()j:
them involve 20" century policy choices which cmpowcrcc} the fcdcra! government of
the day to deploy its burcaucratic and‘legnslatwc muscle against an ethnically or racially
identifiable group. All of these histopcal events have given rise, many dccladcsa ialcr_, to
community redress movements, which have made or are making use of the archival
record. All of these communities bear witness 10 both the nccq o “re-hm]dlthc truth”
before it “relocates itself™ and the fragile, ferocious relationship between this archival
reconstruction of the truth and communal reconciliation. i '

Examples will be drawn from the .;xpcricpce of some 23,000 Japanese Canadians
during the Second World War, including their forced evacuation, internment, federal
dispossession, dispersion and even (in the case of 20% of the wartime community) de-
portation to Japan: the treatment of “80,000 Ukrainian-Canadians during the First World
War designated as “enemy aliens’” on the basis of their status as former subjects of states
then at war with Canada’™ —5.000 of whom were interned as prisoners of war; the abuse
of thousands of Aboriginal children in nation-wide Residential Schools, currently the
basis of a “multi-billion dollar class action [against the Government of Canadal,” sup-
ported by claims of former residents of these schools for “neglect, sexual and physical
abuse and for the systematic destruction of their cultural and family relationships from
1920 to 19967% and finally, the ouistanding claims of 4,000 (in 2001) Chi-
nese-Canadians seeking redress for the discriminatory immigration practice, between
1885 and 1923, of charging 81,000 Chinese immigrants “head tax” landing fees totaling
$23.000.000.* !

Speaking about the residential schools issue, Matthew Coon Come, former National
Chief of the Assembly of First Nations, admonished: “Before there can be reconciliation,
there must be truth, and this is a threshold that we in Canada have yet to cross.™ This
paper will argue that the archival record can help move a nation across the critical
threshold of truth, memory, validation and identity.

But the records must survive, The four historical examples cited also underscore the
inherent danger of the acquisition of a nation’s documentary heritage by a state archives
vigorous in the “pursuit of budget efficiency, [and] tight schedules.™" but timid and

From the preamble of the Library and Archives of Canada Bill now before Parliament: “Whereas it is
necessary that (a) the documentary heritage of Canada be preserved for the benefit of present nd future
generations; (b) Canada be served by an institution that is a souree of enduring knowledge accessible toall,
contributing to the cultural, social and economic advancement of Canada as # free and democratic soci-
ety.” Canada Library and Archives of Canada Bill Information Session, 8 May 2003, * Attendu quil est
! aire: a) que le patrimoine documentaire du Canada soit préservé pour les générations présentes el
futures; b) que le Canada se dote d’une institution qui soit une source de savoir permanent accessible a ous
et qui contribue & I'épanouissement culturel, social et éeonomique de la sociéte libre et démocratique gue
t;lél:}.;liluc e Canada.” Projet de Loi Bibliothéque et Archives du Canada, Séance d'information, le 8 mal
Vielor Wong quoting Meerai Cho in “Adeross Currents: Canada-Japan Minority Forum. Proceedings of
the conference “Culure in Strugele,” held in Vancouver, November 22-25, 1995 at the Vancouver
Japanese Canadian Citizens, Association, Vancouver, British Columbia: JC Publications, 2001, page 6.
Bohdan S. Kordan, Righting Historical Wrangs: Internment Acknowledgement and Redress (Saskatoon,
Saskatchewan: Ul 1an Canadian Congress, Saskatchewan Provineial Council, 1993), page 12.
www.thomsonrogers.com %

“derass Crirvents: Canada-Japan Minority Forum, Proceedings of the conference “Culture in Strugele,”
held in Vancouver, November 22-25, 1995 ut the Vancouver Japanese Canadian Citizens, Association.
Vancouver, British Columbia: JC Publications, 2001, page 66.

The Healing Has Bepun: An Operational Update from the Aboriginal Healing Foundation. Otawa, O
tario: Aboriginal Healing Foundation, 2002, page 17, Z
Bamrie Mckenna, “Shuttle probe blasts NASA's dysfunctional atmosphere,” The Globe and Mail, 27
August 2003, p.AL0: [A] seathing US. govemment inquiry has concluded that the root cause of the fatal
crash [of the space Shuttle Columbia] was the culture at NASA, which for two decades had sagrificed
safety in the pursuit of budget efficiency and tight schedules.., “NASA had conflicting goals of cosh

schedule and safety,” Major-General John Barry, a member of the 13-member investigation board, told
reporters.” Unfortunately, safety lost out.™
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costive in distinguishing between “necessary compromise and ethical choice.™ They
illuminate the growing 217 century need for a state archivist, who is capable of taking the
side of the less powerful against the state during the process of record selection. And
finally, they show us that records can help heal the historic wounds of a multicultural
society - wounds inflicted by those in positions of power who have consciously or un-
consciously surrendered their humanity to reason.

Gabrielle Nishiguchi
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Voting For or Against Access to Archives of Special
Services Responsible for the Violation of Human
Rights: Reviewing the Last Decade in Ukraine

The history of the twentieth century was rich in events which resulted in the major vio-
lation of human rights. Without even mentioning two awful world wars, it is sufficient to
refer to dictatorships and totalitarian regimes which existed world-wide during the
century: in Europe, Asia, Africa and South America. Such a brutal fate was probably
only avoided by Australia, Antarctica and North America together with a few European
countries.

The problems concerned with archives of such repressive regimes, especially those
where a great deal of information relating to human rights violations is available, are
taking the leading place in our forum. I would like to pay attention only to some aspects
of these problems, those which arise from modern archival practice in Ukraine, and
namely, to questions of protection of and compliance with human rights when using the
archives of repressive authorities of past regimes in today’s conditions.

These questions do not have specifically Ukrainian relevance. It is obyious that such
problems have to be addressed by archivists in Germany, who inherited archives of two
totalitarian regimes, the Gestapo and the Stasi. They are also current problems in the
countries of South America which got rid of totalitarian regimes in the 1980s and 1990°s
(Argentina, Salvador, Uruguay and Chile). in many Asian and African countries, in-
cluding South Africa, in all post-Soviet and post-socialist countries after 1990-1991,
and now for today’s temporary and future democratic governments of post-Saddam Irag.

Ways of solving the problem of access to the archives of the special services of
former totalitarian and repressive regimes in various countries are different. United
Germany aimed at complete and unconditional unveiling of the Stasi archives, as it was
with those of the Gestapo. The democratic governments of Salvador, Chile, Cambodia,
and South Africa which opened the archives of former governments in order to initiate
the process of national reconciliation, have done the same.

But, according to the famous specialist in human rights protection, American
Professor Bruce P. Montgomery, Reconciliation without prosecution of those
responsible for committing crimes against humanity, however, has been a highly
dubious affair. In the past. accountability and justice have abandoned as the price for
maintaining fragile stability. ' Probably those were the reasons why. in Tajikistan, one of
the Central Asian republics of the former USSR, the archives of special services have
been totally destroyed. But it did not prevent the beginning of civil war in the couniry
and the establishment of a new authoritarian regime. 2

_Let us remind ourselves that this was not the first example of the destruction of ar-
chives of repressive authorities on the territory of former Russian Empire. After the
February revolution of 1917, which overthrew the czar’s regime, the archives of Ok-
hranka ~ the Guards Department of Ministry of Interior of Russian Empire — was burned
in Petrograd.

By a twist of fate, those documents of the czar’s punitive authorities which were
saved were immediately classified by the new Bolshevic regime and were actively used
by their newly-created special services — the All-Union Extraordinary Commission

Mnn!_gnmur}; Bruce P, “The Iragi Secret Police files: a documentary record of the Anfal genocide’,
Archivaria 52 (Fall 2001), pp. 71 -T2
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(VChK), the OGPU and the KGB. Full access to thelr_] has only been granted some 80
vears after the October revolution —at the beginning af the I‘9_90 5. ) K

* " We also should bear in mind the fate of the all-Union archives of repressive services
after 1991, after the collapse of the USSR, which still keep data ubf:l!.ll dthe \-':jﬂlallon ?j
rights not only of Russian citizens, but of many inhabitants nftilc new indepen! me s.lt:_nlLsi
(CIS). According to Russian archivists, there was a km!:llof‘ Cprivatization of archiva
information, based on the usurpation of official opportunities™.

In other words, there is a struggle around the archives of the former KGB: some
information from them appears in the press, but at the same time there is no complete
unveiling of special services’ archives. : : Ni .

Special attention of the world’s archival and academic community in ; the
above-mentioned problems is confirmed by the fact of recent ]nlernlangnal‘c‘unferenw in
Liverpool (UK). It was held on 22 -25 July 2003 with the main topic “Political Pressure
and the Archival Record and had representative membership from many countries of the
world. but unfortunately only one report from “post-socialistic” countries ( Slovenia).’l
think that the organizers of this conference should have taken care to invite reporting
representatives at least from Russia and Ukraine, who could have illustrated the current
situation on these topics in post-Soviet countries. ;

These examples are given to show complexity of the problem and prove that, in our
opinion, there is still no exact and definitive answer to the question posed in the title of
my paper. On the contrary, experience shows the existence of important contradictions
and even collisions — not so much in archival practice as exclusively in national and
international legislation. The essence of these collisions may be Il‘ormu‘lated very ap-
proximately and briefly as follows: on the one hand, provision of as wide as possible
access to archives of totalitarian special services and at the same time ensuring the re-
newal of rights of those repressed and persecuted by these services. The disclosure of the
truth about their crimes against mankind and violation of human rights is not subject to
discussion. 3

On the other hand, we must at the same time ensure the protection of personal data,
whose public disclosure is undesirable due to the necessity to comply with rights of the
repressed and persecuted themselves for their own personal information, as well as many
other people involved in the terrible mill of the repressive machine. Under pressure from
investigators, under threats and tortures these people sometimes provided information
which threatened other people: their families, relatives, colleagues, or even unknown
people. Nowadays, no one has the right to accuse them; thus, in my opinion we are
obliged to avoid uncontrolled distribution of information which might harm both them
and their descendants. .

Returning then to the practice in my own country. The republican special services as
branches of such authorities of the USSR were liquidated on 24 August 1991. Two
weeks later, on 9 September 1991 the Parliament of independent Ukraine passed a de-
cree “On the transfer of archival documents of the KGB of Ukraine to state archives of
the republic”.* It was noted that documents of KGB of Ukrainian SSR “are of great
importance for objective evaluation of social and political processes, massive repres-
sions, rehabilitation and guaranteeing of legal interests of citizens”, and required their
transfer to the central archival authority and its local branches. :

In Ukraine, this decree abolished completely the archival system of special services,
founded in 1918, which had been separate from, and unconirolled by, the public au-
thorities. But further developments, unfortunately, were not of the radical character
expected by the decree. The National archival law approved at the end of 1993 allowed

Maksymova, Ella. “Prodavisy sensatsii iz Arkhiva Prezidenta” [Sellers of Sensations from the Presidential
Archives], fzvestiia (Tuly 13, 1994).

See: hitp:/iwww.liv.ac.uk/lucas

Sees Arkhivy Ukraiiny [Archives of Ukraine], No. 5-6 (1991), p. 6.
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for the creation of special branch archives of certain authorities for permanent keeping of
their documents; the first one was the State archives of the Security service of Ukraine,
which inherited almost all the KGB documents of the Ukrainian SSR.

Public archives in Kiev city and regions received only two categories of documents
from the KGB archives: archival-investigation materials of rehabilitated persons and the
so-called “filiration files” of former Ostarbeiters (Eastern workers) and captives of the
Second World War, who came through a “filtration” process by the state security au-
thorities after returning to their motherland. In addition, due to lack of storage space, the
state archives of Donetsk and Odessa regions were completely unable to implement the
Parliamentary decree.

It should be noted that archival institutions received first of all those documents
which were necessary for the social protection of citizens and restoration of historical
justice concerning repressed people. Between 1992 and 2002 information from these
documents was requested by 1,180,471 persons, including 1,134,902 Ukrainian citizens
and 45,569 foreigners (from Russia. Byelorussia, Kazakhstan, Israel. Poland and other).
They were given 836.581 positive responses, and 343,890 negative answers. There was a
great number of rehabilitated citizens who requested certification of the fact of their
being persecuted by totalitarian regimes.

But from the start of using the information from the Security Service of Ukraine
archives, state archives came up against the problem of protecting citizens interests.
Mostly those were issues surrounding access to negative information about other indi-
viduals contained in files of judicial and extra-judicial processes, in transcripts of ac-
cused persons’ interrogations and so on. At their own initiative archivists had to became
those “gatekeepers”, described by American archivists and librarian M. Lane, and re-
strict the access to files transferred from Security Service of Ukraine. in order to guar-
antee constitutional rights of citizens. the untouchability of personal and private life.’

One further aspect of this problem lies in necessity of professional criticism of
documents of secret services archives. As two of the main methods of working of the
Soviet special services were provocation and deception, it is clear that these were widely
used in working with those arrested. There was forgery of interrogation transcripts,
falsification of evidence and investigation files, the distribution of false information.
That is why each piece of information taken from the archives of special services re-
quires a thorough examination, a search for confirmation from all related documents,
and checks as to whether the sensationalist publication of such documents would be
IikeI}:] to cause much harm to a certain person, rather than historical justice being ob-
tained.’

The work of the State archives of the Security service of Ukraine, created according
to decree of the Cabinet of Ministers in 1994, also involves meeting the informational
needs of society and the state, assisting in the realisation of the rights and interests of
citizens.
~ These archives inherited all documents created by the republican authorities of na-
tional security between 1919 and 1991, material about criminal trials which were not
followed with rehabilitation. Access to those which contain information about indi-
viduals is based on the Constitution of Ukraine, and on laws i.e. “On Rehabilitation of
Political Repressions Victims in Ukraine”, “On Information”, “On State Secrecy” and

Hyka, V.M. “Z dosvidu roboty volynskykh arkhivistiv po pryjomu ta obliku dokumentiv
arkhivno-slidchykh sprav represovanykh fa vyrishenniu problem jikh vykorystannia” [From the Experi-
ence of Processing the Archival Investigatory Files of Repressed Persons and Solving the Problems of
their Use], Arkhivno-stidehi spravy represovanykh: Naukovo-metodychni aspekty Jikh vikorystannia.
Kyiv, 1998, 5. 132-133. -
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“On the National Archival Fond and Archival Institutions.

Article 32 of Constitution of Ukraine guarantees the citizen the right to familiarisa-
tion with information about him or her collected by public authorities, as long as there
are no state or other secrets protected by law. Itis also prohibited (with some exceptions)
to use and distribute confidential personal information. Article 34 of the Constitution
provides that the right to the free collection, maintenance, use and distribution of in-
formation may be restricted in the interest of national security, territorial integrity,
keeping of civil order, for protection of reputation or rights of other people and so on.”

These provisions completely correspond with the requirements of European Con-
vention on Human Rights of 1950, the main international convention on human rights
and freedoms. The provisions of the Constitution of Ukraine are extended in the several
laws mentioned above.

This is why the State archives of the Security service of Ukraine separately studies
each inquiry for access to archival documents which contain information about a person,
taking into account the above-mentioned legislation. A final decision depends on the
inquirer’s right to request such information, correlation of such a right with the rights of
other people, existence of an individual’s permission to provided personal information,
regulations of access to this information provided for by the Law “On State Secrecy”,
and so on,

According to Ukrainian legislation foreigners may use archival documents in the
same way as can citizens of Ukraine. This corresponds to the norms of international law
and confirms our aspiration to adapt to international democratic legislation. This norm is
applied at state archives as well as at branch archives of Security service of Ukraine. lts
documents are heavily used.

In 2002 the State archives of the Security service of Ukraine received 350 applica-
tions from research institutions, universities, social organisations, another 550 applica-
tions from citizens of Ukraine and 17 from foreigners. These inquiries are concerned
with documents containing information about the policy of the totalitarian regime, the
mechanics of mass repression, and the activity of National security authorities.

At the same time, 1n the opinion of specialists of the State archives of Security service
of Ukraine, one of the unresolved issues is the problem of access to archival criminal
files, where court rulings came into effect and were not cancelled. (It should be noted
that must be mentioned that the majority of political opponents of Soviet regime were
accused of criminal offences.)

These files, dated 1919-1960, regardless of any logic, but according to the letter of
Soviet law, are not accessible to any citizen, even to relatives.” Even now, as regulated
by the provisions of the Criminal-Procedural Code of Ukraine, only personnel from the
prosecutor’s office and the courts can use them. The question of access to such files
needs to be resolved at legislative level.

The necessity of in_l:qducing changes to the Law of Ukraine “On Rehabilitation of
Political Repression Vietims in Ukraine” (passed in 199 1) is quite clear, since it deprives
|nq1\flduals who struggled against Soviet power, of the right for rehabilitation though it is
evident that they were real Ukrainian patriots

_ So, the political processes of the last decade in Ukraine concerned with the disclosure
of archives of former secret services, are rather contradictory. On the one hand, society
in general, and the majority of the radical political elite and the academic community
requires complete cancellation of all restrictions on the use of these archives.

E??Esl)flulﬁliizt Ukmjiny [_(Innr.liturinn of Ukraine], article 32,34.
btln.. Bilokin, 8. Masovyi teror iak zasib derzhavnoho wpraviinnia v SRSR (1917-1941) [The Mass Terror
as Means of State Government in the USSR (1917-1941)}. Kyiv, 1999, 5.37.
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The practice of certain legislative and public authorities is aimed at keeping a balance
between the level of revelation of the crimes of the totalitarian regime and guarantees of
human rights, primarily by securing the confidentiality of personal data collected by the
former regime, since uncontrolled use of such data may harm certain individuals and
their descendants. Under such circumstances, archivists, including archivists of the
Security service of Ukraine. have a very responsible task in becoming “gatekeepers’ and
guarantors of the protection of human rights. The execution of these functions requires a
legislative base. which is not yet completely realised in Ukraine.
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